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Associ ati on of Communi cati ons Enterprises,
Petiti oner

V.
Federal Communi cati ons Conmi ssi on and
United States of Anerica,
Respondent s

SBC Communi cations Inc., et al.,
I ntervenors

On Petition for Review of an Order of the
Federal Communi cati ons Conmi ssi on

Charles C. Hunter argued the cause for petitioner. Wth
himon the briefs was Catherine M Hannan.

Rodger D. Citron, Counsel, Federal Communications Com
m ssion, argued the cause for respondents. Wth himon the
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brief were Christopher J. Wight, General Counsel, John E.
Ingl e, Deputy Associate General Counsel, and Laurence N.
Bour ne, Counsel. Catherine G O Sullivan and Nancy C
Garrison, Attorneys, U S. Departnment of Justice, entered
appear ances.

Robert MDonal d, Mark L. Evans, Donna N. Lanpert,
Mark J. O Connor, M Robert Sutherland, Roger K. Toppins,
James D. Ellis, AlIfred G Richter, Dan L. Poole, Robert B.
McKenna, WIlliamP. Barr, M Edward Welan, 11, M-
chael E. dover, Edward Shakin and Lawence W Katz
appeared on the brief of intervenors Anerica Online, Inc., et
al .

Before: W Ilians, G nsburg, and Rogers, G rcuit Judges.
pinion for the Court filed by Crcuit Judge G nsburg.

G nsburg, Crcuit Judge: In order to foster competition in
t el econmuni cation markets, the Tel econmuni cations Act of
1996, 47 U.S.C. ss 151 et seq., requires that an incunbent
| ocal exchange carrier (incunbent or ILEC) "offer for resale
at whol esal e rates any tel ecommuni cations service that the
carrier provides at retail to subscribers who are not tel ecom
muni cations carriers.”™ 47 U S. C s 251(c)(4)(A. The idea is
to enabl e other carriers to conpete with i ncunbents at the
retail |evel.

In the Second Report and Order (Order) in CC Docket No.
98-147, Deploynent of Wreline Services Ofering Advanced
Tel econmuni cations Capability (1999), the Comm ssion de-
term ned that the discount-for-resale provision applies when
an incunbent offers digital-subscriber-line (DSL) service to
an end-user but not when it offers DSL service to an internet
service provider (1SP). The Conmm ssion maintains that the
latter offering is not nade "at retail" because the |ISP pack-
ages and ultimately resells the service to end-users. The
petitioner, an association of teleconmunications providers,
clains that the Commission's position is contrary to the Act
or, alternatively, unreasonable. Finding no nerit in either
claim we deny the petition for review.
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| . Background

In addition to plain old tel ephone service (POIS), the
| LECs provide various advanced services, forenost anong
which is DSL service. (For a description of DSL technol ogy,
see Wrldcom Inc. v. FCC, 246 F.3d 690, 692 (D.C. Cr.
2001).) An ILEC may offer DSL service directly to residen-
tial and business end-users, in which event the ILEC itself
performs such collateral functions as marketing, billing, and
mai ntenance. |In addition, the |ILEC nmay of fer DSL service
designed specifically for 1SPs (such as Anerica Online), which
package and sell the service to end-users and performthe
mar keti ng and other collateral functions.

At issue in this case is that part of the Second Report and
Order in which the Comm ssion addressed the question
whet her the resale requirenent of s 251(c)(4)(A) applies to an
ILEC s offering of advanced services. As the Conmi ssion
acknow edged, it had previously determ ned that advanced
services constitute "tel ecommuni cati ons service" and that the
end-users and I SPs to which the | LECs offer such services
are "subscribers who are not tel econmunications carriers”
within the nmeaning of s 251(c)(4)(A). The remaining issue,
therefore, was whether an ILEC s offering of certain ad-
vanced services, including DSL, is nmade "at retail" so as to
trigger the discount requirement. The Comm ssion ultimate-
Iy concl uded t hat

whi l e an i ncunbent LEC DSL offering to residential and
busi ness end-users is clearly a retail offering designed
for and sold to the ultimate end-user, an incunbent LEC
of fering of DSL services to Internet Service Providers as
an i nput conponent to the Internet Service Provider's

hi gh-speed Internet service offering is not a retail offer-
ing. Accordingly, ... DSL services designed for and

sold to residential and business end-users are subject to
t he di scounted resal e obligations of section 251(c)(4)....
[ H owever, ... section 251(c)(4) does not apply where

the i ncunbent LEC offers DSL services as an input
conponent to Internet Service Providers who conbi ne

the DSL service with their own Internet Service
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The Associ ati on of Commruni cati on Enterprises (ASCENT)
petitioned for review of this determ nation, and various tele-
conmmuni cati ons and DSL providers intervened on behal f of
t he Conmi ssi on.

I1. Analysis

Al t hough ASCENT is by no neans precise on the point, we
take it to be making argunments under both step one and step
two of Chevron U S.A v. NRDC, 467 U.S. 837 (1984). That
is, the petitioner clains first that the Commi ssion's interpre-
tation of the term"at retail” is inconsistent with the Con-
gress's use of that termand, alternatively, that the Conm s-
sion is being unreasonable insofar as it interprets the term as
not including an ILEC s offering of advanced services to an
| SP.

As the Conmission states in the Order, and ASCENT does
not dispute, "The Act does not define the term"™at retail' and
the legislative history on section 251(c)(4) provides only mni-
mal clarification of Congress' intentions with regard to the
appropriate definition and application of the term™" There-
fore, the Comm ssion invoked the authority of Black's Law
Dictionary (6th ed. 1990) and Wbster's Del uxe Unabri dged
Dictionary (2d ed. 1987), and construed "retail transactions
[as] necessarily involv[ing] direct sales of a product or service
to the ultimte consuner for her own personal use or con-
sunption. ™

ASCENT argues that the Conm ssion thereby did viol ence
to the plain nmeaning of the phrase "at retail"”

[Unless an ISP is reselling DSL service w thout sub-
stantial alteration of its formor content ... it is consum
ing that service in creating the information service it is
selling to the public. Resale is an essential elenent of a
whol esal e transacti on; consunption is an integral part of

a retail transaction.

Al t hough ASCENT correctly asserts, per Black's, that
"whol esal e" entails a "sale ... to one who intends to resell,”
there is no justification for ASCENT's claimthat a product
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"substantially altered” in formor content is by definition
"consunmed." To use ASCENT's own exanpl e, an autonobile

manuf acturer that converts raw steel into notor vehicles can
reasonably be said to purchase its steel "whol esale” notwith-
standing that it substantially alters that steel before selling
its finished goods on the retail auto market. See Bl ack's
(sale for "further sale or processing” not a sale at "retail")
(enphasi s added) .

ASCENT' s ot her textual argunments, nanely, that the Com
m ssion has "attenpt[ed] to wite into the text of Section
251(c)(4) certain exenptions"” and that it has "underm ne[ d]
the viability of resale as a neans of conpeting in the |oca
t el econmuni cati ons nmarket," beg the question at issue:
s 251(c)(4)(A) applies and the discount requirenment comes
into play only if a particular offering is in fact "at retail.”
The sane is true of ASCENT' s nakewei ght argunent that
t he Conmi ssion has usurped the authority of the states to set
whol esal e rates under 47 U. S.C. s 252(d)(3), which likew se
applies only to services offered "at retail” under s 251(c)(4).

Because the Congress did not itself resolve the present
i ssue, we turn to ASCENT's argunents under Chevron step
two that the Commission's interpretation of the Act is unrea-
sonable. Here ACSENT argues that the Conm ssion inper-
m ssibly ignored record evidence and its own precedent indi-
cating that |1SPs are indistinguishable from end-users.

Initially ASCENT conpl ai ns that, because DSL services
are offered indifferently to all pursuant to a tariff, even an
ILEC s offering that is tailored to the needs of ISPs is
avail abl e I'i kewi se to any end-user that can use them Such
an offering requires the purchaser to nake term and vol une
commitments, and does not include customary retail func-
tions, such as marketing, billing, and maintenance. The
petitioner suggests that |arge, corporate end-users with the
requisite need and the ability to performthose functions for
t hensel ves m ght take the service. That mere possibility,
however, does not invalidate the Commission's interpretation
of the statute. |If in the future an ILEC s offering desi gned
for and sold to ISPs is shown actually to be taken by end-
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users to a substantial degree, then the Conm ssion m ght

need to nmodify its regulation to bring its treatnment of that
offering into alignment with its interpretation of "at retail,”
but that is a case for another day.*

ASCENT turns next to possible inconsistencies between
t he Conmi ssion's approach in the Order under review and in
a prior proceeding. |In particular, the petitioner seizes upon
the Conmission's earlier statenent that "the services inde-
pendent public payphone providers [IPPPs] obtain fromin-
cunbent LECs are tel econmuni cations services that incum
bent LECs provide 'at retail to subscribers who are not
tel econmuni cation carriers' and that such services shoul d be
avai |l abl e at whol esale rates to tel ecommuni cations carriers.”
Local Competition Order, 11 F.C.C.R 15,499 at p 876 (1996).
ASCENT mai ntains that for present purposes an |PPP is
i ndi stinguishable froman ISP in that it purchases, bundles,
and then resells to end-users a tel ephone service -- in the
case of IPPPs it is POIS -- and that the Conmission is
therefore unjustified in treating the I PPP but not the ISP as
an end-user.

This argunent has force, but it cannot carry the day for
two reasons: First, the anal ogy between an | SP and an | PPP
is not so close; the POTS an ILEC sells to an IPPP is the
sanme POIS that the IPPP sells to end-users, whereas the
DSL service it sells an ISP is distinct because it does not
i nclude the collateral functions the ISP perfornms for end-
users. Second, just two paragraphs earlier in the sane
order, the Comm ssion had determ ned that offerings of
exchange access services tailored for interexchange carriers

* ASCENT further argues in its reply brief that the O der
seem ng to renmove fromthe anmbit of s 251(c)(4)(A) "any DSL
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service offering provided to any ISP, regardless of the terns of the

of fering,"” inpermssibly delegates authority to ILECs -- the regu-

|ated entities -- to determ ne what offers are outside the discount-

for-resale requirenent. Because this argunment does not appear

ASCENT' s initial brief, the Comm ssion did not have an opportuni -
ty to address it, nor shall we. See Coalition for Nonconmerci al

Media v. FCC, 249 F. 3d 1005, 1010 (D.C. Cr. 2001).
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(I XCs) are not subject to s 251(c)(4) in part because those
services "are designed for, and sold to, |IXCs as an input
conponent to the I XC s own retail services," nanely |ong

di stance services. 1d. at p 874. In the Order now under
revi ew the Commi ssion nmarshaled its treatnment of |1XCs as
the nost rel evant precedent. ASCENT does not now distin-
gui sh that treatnment in any neani ngful way, but attributes it
to the Conmi ssion's rationale that exchange access services,
whi ch |1 XCs purchase, are used primarily by tel ecomuni ca-
tions carriers. That does not confront the Conmi ssion's

i ndependent rationale that | XCs supply their own service to

end-users -- as do ISPs. In any event, if there is tension
between the Commission's treatnment of | XCs and IPPPs, its
resolution is not now before us; it is enough for our purposes

that the Conmission in the present Order treated |ISPs |ike
| XCs, regardless howit treated IPPPs in a prior order

ASCENT' s remaining points are |less weighty. First it
contends the Conmi ssion previously had rejected the sugges-
tion that vol une-based discounts or the absence of various
retail functions take an offering outside the reach of
s 251(c)(4). 1d. at p 951; Application of Bell South Corp., 13
F.CCR 539 at p 220 (1997). In those instances, however,

t he Conmi ssion did not address offerings specifically de-
signed for custoners other than end-users. Second,

ASCENT points out that the Conm ssion has treated |ISPs as
end-users for other purposes. That is of no monment if the
Conmi ssion was reasonable, as we have seen that it was, in
treating them as resellers whose purchases fromILECs are
not made "at retail"” for the purposes of s 251(c)(4)(A). In
sum havi ng consi dered ASCENT' s objections, we find the
Conmmi ssion's Order in all respects reasonabl e.

I1'l. Conclusion

For the foregoing reasons, the petition for reviewis
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Deni ed.
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